
xfGl'{-c',J ;gJcp -q.~. am ............-,4--,,..- ~: 26305065

3n1gal (3r8lea - 1l) nl 14fa )u sgr« ge
}z gangs Ta, ra8i +iRa, q)Rafla # qr,
"Tm ,

• rs: n»-»-.as sons@wane9., ­
~ ~~~Order-In-Appeal No. AHM-SVTAX-~-APP-034-16-17

~ Date:13.06.2016 u!RTffisltclRRY Dateoflssue~[,1

6fr 35m &in.. srgar (r8let-Il) arr uRa
Passed by Shri Uma Shanker Commissioner (Appeals-II)

Tgar @hara 3In1Iara : 1lqrq rt urt er or?gr i

[ifq: JGlt
Arising out of Order-in-Original No. SD-06/Ref/06/AC/Asiatic/15-16 Date: 29.05.2016

Issued by Asst Commr Div-Ill STC Abad, Service Tax, Ahmedabad

Qffict@ cnT iiiTcR' I Name & Address of the Respondent
Mis. Asiatic Industries, Ahmedabad

() er or4a srhr srige al{ 9 a1fa fr nf@err at an4 Riffsra war aw roar e­
Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate
authority in the following way :-

#tar zcn5, Ira yeas vi hara a74tar urn@raw st r4gt­
Appeal To Customs Central Excise And Service Tax Appellate Tribunal:-

fcfa'm~.1994 cBl" 'efRf 86 m 3@Tfct" ~ cm- -f.?li:;=r m 'CJIB cBl" iJfT~:-
Under Section 86 of the Finance Act 1994 an appeal lies to :-

~~ iflo flp, Ur zrcn vi aras aft#tu urn@rawr i1. 2o, gea zrRacca qjA.jj\30-S,

et 7Rz, 3li3"1c\l~lc;-380016
The West Regional Bench of Customs, Excise, Service Tax Appellate Tribunal
(CESTAT) at 0-20, Meghani Nagar, New Mental Hospital Compound, Ahmedabad -
380 016.

0
(ii) 3rft#ta =mrznf@raw ant f@qr 3/f@fz1, 1994 cBl" 'efRf 86 (1) ~ 3@Tfct" 3l1f@ mITclR f.?llll-{lqc-\'t, 1994
h fa e (4) a sifa feufRa pf ~.tr- 5 if 'c!R ~ if cBl" Gr aft vi sr arr Rn 3kr #
f@rs; 37ft at r{ st s6) ft hf u7Rh aRe (Ga a v vnr >l1TI 61'fi) 3t)x w~ if ftfx:r
err j +uzqrf@eavurqr mTzqq fra &, cffiT * 'llfim rd6fa ea ha mag rra fzr # "!Tl,

uifa #a yrs # if· '1!"ITT mIT<lR c#l" -.wr. G[fTvf c#l" -.wr 3lR wnm l"J<1T~~ 5 "C'lruf m i3""ffil
cpll % qgf.~ 1 ooo / - tJm=r ~ °i31'fi I vii:IT ~ c#l" -.wr, G[fTvf c#l" -.wr 3ITT wnm l"J<1T ~ ~ 5
"C'lruf m 50 "C'lruf "ctcP "ITT m ~ 5000/- # hc# ztftl set hara # -.wr, G[fTvf c#l" -.wr 3ITT WTI<TT l"J<1T
~ ~ 50 "C'lruf <TT i3""ffil "G'l:ITc;T % qgf ~ 10000/- tJm=r~ °i31'fi I e # f} on)a-- ma TI
~ 500I- tJm=r ~ "i31'fi I

(ii) The appeal under sub section (1) of Section 86 of the Finance Act 1994 to the
Appellate Tribunal Shall be filed in quadruplicate in Form S.T.5 as prescribed under
Rule 9(1) of the Service Tax Rules 1994 and Shall be accompanied by a copy of the
order appealed against (one of ·which shall be certified copy) and should be
accompanied by a fees of Rs. 1000/- where the amount of service tax & interest
demanded & penalty levied of Rs. 5 Lakhs or less, Rs.5000/- where the amount of
service tax & interest demanded & penalty levied is is more than five lakhs but not
exceeding Rs. Fifty Lakhs, Rs.10,000/- where the amount of service tax & interest
demanded & penalty levied is more than fifty Lakhs rupees, in the form of crossed
bank draft in favour of the Assistant Registrar of the bench of nominated Public
Sector Bank of the place where the bench of Tribunal is situated. Application made
for grant of stay shall be accompanied by a fee of Rs.500/-.
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(iii) Re#ta stfe)fa,+go4 #t eat as lu-art (gg) 3ifa or4la hara Ra1aa), +oo4 fa o)
a siafa.Raffa anf va.).7 # cBl" Gil vhf ga ark arr 3ga, a4tu sar zgca/ srga, a€l aa
~ (3rcftc;r) * 3JmT cBl" >limff ( \ffilf ~~Wd° 'ITTlft) 3ITT Tga/erzr 3rrzga 3rerar q 3rzga, aha
Ura zgca, 3rfl#ta rznf@rasur al area a a fee ea gz #ta vi aha snr zca it/ an4a,
ala Gara zcen rt urRa 3JmT cBl" >lfd° ~ 'ITT1ft I

(iii) The appeal under sub section and (2A) of the section 86 the Finance Act 1994, shall be
filed in For ST.7 as prescribed under Rule 9 & (2A) of the Service Tax Rules, 1994 and shall be
accompanied by a copy of order of Commissioner Central Excise or Commissioner, Central Excise
(Appeals) (one of which shall be a certified copy) and copy of the order passed by the Central
Board of Excise & Customs I Commissioner or Dy. Commissioner of Central Excise to apply to theAppellate Tribunal.

2. zranisihf@er nrna zrc rf@)fa, 4s7s cBl" mif r 34qat--1 oif feuffa fag 1garq 3n
gi err Tf@era»rt 3mar al ,f u xii 6.50/- 'Cffi CnT urnra grca feae 'C'lTIT iRf ~ I

2. One copy of application or 0.1.0. as the case may be, and the order of the adjuration
authority shall bear a court fee stamp of Rs.6.50 paise as prescribed under Schedule-I in terms of
the Court Fee Act, 1975, as amended.

3. tr re, nr zcan vi hara srf#tu nrznferasu (arffafe) Rama4t, 4s fa vi 3rt iafa
l'/PIBT cpJ" fl f?i'lfc;ia ffl c/TR f.TTr:ir cBl" 3ik 9ht eur 3raff fa Gar ?j

3. Attention is also invited to the rules covering these and other related matters contained in
the Customs, Excise and Service Appellate Tribunal (Procedure) Rules, 1982.

4. tar gra, ac4tr 3ear gravimIT<R 3r4r#tr If@eaur (@fr#a #4 3r4ti amart i#4hr 3=are.:, .:,

ere4 37f@)fr, «&yy Rt arr 39 a3ii fa#)a(aim.2) 3f@)fa 2org(2osg #l iczrr 29 fecia; o.o.2y.:,

it #r faarr3rf)feta, re&ey Rr arr za a 3iaiapara at anaaa?&, arrffR a& q4.uf sra a.a
3Garf&, arf fag ear a3ifrrm RRa ara3r4fa2ufeaateavarf)aat
he&tr 3eqz raviharaa3iii + ziafar av ara"2 fGt. ant2n.:, .:,

(I) ntr 11 @ # 3iaia euffa ta
(ii) @dz sa fr fr a{ arr ufa
(iii) cad sa famarafl # fa 6 # 3iaii hr ta

--. 3rraT~~rc=f~~~om cli" mmTTar frhfm (ti". 2) 3f@0fGr4, 2014 a 3car ua fcl,tfr 3-fCfrcmr~ cli"
"#Tar fqaruefcPama=r35ffu 3r4atamagita

0

4. For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an amount
specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated 06.08.2014, under section Q
35F of the Central Excise Act, 1944 which is also made applicable to Service Tax under section
83 of the Finance Act, 1994 provided the amount of pre-deposit payable would be subject toceiling of Rs. Ten Crores,

Under Central Excise and Service Tax, "Duty demanded" shall include:

(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

➔ Provided further that the provisions of this Section shall not apply to the stay application and
appeals pending before any appellate authority prior to the commencement of the Finance {No.2)Act, 2014.

(4) (i) sr if ii,zrarra i;rf-r 3r9her uf@)auraaar srzi rca 3rarar ra zar zug faa IRa ITT or a:im
.:, .:,

fhscav gra# 10maracaw3itsrgiha aug faafa gtaaavgh 1omar u RRr saran?.:, .:, .:,

(4)(i) In view of above, an appeal against this order shall lie before the Tribunal on payment of
10% of the duty demanded where duty or duty and penalty are in dispute,. or penalty, wherepenalty alone is in dispute."
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ORDER-IN-APPEAL

excisable goods. The said notification provides refund of Service Tax paid on

specified services used in export of goods beyond the place of removal. The

appellant interalia, contested that the 'place of removal' in the instant case is
port of export and the services such as Terminal Handling Charges(THC),

Custom House Agency (CHA), Inland Transport etc. received by the respondent
and used upto the port of export. As such benefit of refund under Notification

No. 41/2012-ST dated 29.06.2012 shall not be applicable at all as the
conditions number l(a) specified in it is not fulfilled, in as much as, in case of
excisable goods, taxable services that have not been used beyond the place of

removal, for the export of said goods.

4. Personal hearing in the matter was held on 09.03.2016 wherein Shri

Rajesh K. Agrawal, the Proprietor, appeared before me on behalf of the
respondents and submitted that for place of removal a new notification
no.1/2016 has been issued and therefore they are entitled to refund.

0

The Assistant Commissioner, Service Tax, Division-VI, Ahmedabad

(hereinafter referred to as 'the appellant') has filed the present appeal against
the Order-in-Original number SD-06/Refund/06/AC/Asiatic Industries/2O15-16
dated 29.05.2015 (hereinafter referred to as 'the impugned order') passed by
the Assistant Commissioner, Service Tax, Division-VI, Ahmedabad (hereinafter

referred to as 'the adjudicating authority') pertaining to M/s. Asiatic Industries,

Plot No. 1505, G.I.D.C., Phase-I, Naroda, Ahmedabad (hereinafter referred to

as 'respondents').
2. The facts of the case, in brief, are that the respondents are holding

Service Tax Registration No. AAQPA3523NSD001 and had filed a refund claim
6f 66,426/- under Notification No.41/2012-ST dated 29.06.2012 in respect of

Service Tax paid on the specified services used for export of goods. During

scrutiny of the documents, it was noticed that in case of certain shipping bills,

0 the requirement of Rule l(c) of Notification No.41/2012-ST dated 29.06.2012
was not fulfilled. On being asked, the respondents accepted the mistake and
submitted that as per their working, Service Tax refund claim to the extent of

16,452/- was liable for rejection. Thus, a show cause notice dated

17.03.2015 was issued to the respondents which was adjudicated by the

adjudicating authority vide the impugned order. The adjudicating authority,

vide the impugned order, rejected an amount of 16,452/- and sanctioned the

remaining amount of 49,975/-.
3. The impugned order was reviewed by the Principal Commissioner of

Service Tax, Ahmedabad and issued Review Order No. 07/2015-16 dated
09.09.2015 for filing an appeal under section 84(1) of the Finance Act, 1994 on
the grounds that the refund was sanctioned under the provisions of Notification
No.41/2012-ST dated 29.06.2012 in respect of services utilized in the export of
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5. I have carefully gone through the appeal memorandum, submission

made at the time of personal hearing and evidences available on records. The
main issue to be decided is whether the impugned orders passed by the
adjudicating authority is just, legal and proper or otherwise. Accordingly, I
proceed to decide the case on merits.

6. At the outset, I find that the respondent during the course of personal

hearing submitted that the Service Tax refund of 49,975/- was correctly

sanctioned to them. In this regard, I find that the refund is claimed under

Notification No. 41/2012-ST dated 29.06.2012 which is a conditional one. The
condition number l(a)(i) is reproduced below for the sake of ease.

"provided that­

(a) The rebate shall be granted by way of refund ofservice tax paid on
the specified services.

Explanation.- For the purpose of this notification,­
(A)"specified services" means­

(i) In case of excisable goods, taxable services that have been

used beyond the place of removal, for the export of said
goods;"

From the above, it is clear that the services used beyond the place of removal
are eligible for refund. Normally, the place of removal is factory gate as
defined in the Central Excise Act, 1944. But, in case of export of goods, the
place of removal is port of export/ICD/CFS as held in series of judgments of
the higher appellate forum. In the instant case, I find that the goods have
been exported from the port. So, it is obvious that the place of removal is
port. I find that the said notification allows refund of service tax paid on the
specified services used beyond the place of removal. It is true that the

services used by the respondents from the factory gate to the port of export. I

also find that there is no dispute regarding 'place of removal' as clarified by
the CBEC vide Circular No.988/12/2014-CX dated 20.10.2014 and
999/6/2015-CX dated 28.02.2015. Hence, I find that the services which the
respondents have utilized is up to the place of removal i.e. port, whereas the
said notification allows refund of service tax paid on specified services used

beyond the place of removal and as such the respondent is not eligible for

refund in question in terms of said notification. However, the Govt. has

amended the said notification vide Notification No. 1/2016-ST dated

01.03.2016 wherein explanation given in Clause (A)(i) has been substituted as
detailed below:

"(i) in the case of excisable goods, taxable service that have been used
beyond the factory or any other place or premises of production or
manufacture ofsaid goods, for their export."

0

0
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Further, I also find that the Finance Act, 2016 has amended retrospectively

i.e. from 01.07.2012, the date of application of parent notification.
7. In view of above amendment, (applicable retrospectively) the

respondents are entitled for refund of service tax on services used beyond the

factory or any other place or premises of production or manufacture of the

said goods, for export of the said goods.

8. In view of above discussion and findings, the appeal filed by the
department becomes infructuous and therefore rejected. The appeal stands

disposed off accordingly.

bl.I
(UMA SHANKER)

COMMISSIONER (APPEAL-I)
CENTRAL EXCISE, AHMEDABAD.

o

UTTA)
intendent (Appeal-I

ral Excise,Ahmedabad.

Attested
0

To,

M/s. Asiatic Industries,

Plot No. 1505,

G.I.D.C., Phase-I, Naroda,

Ahmedabad

Copy to:

·Q 1) The Chief Commissioner, Central Excise, Ahmedabad.
2) The Commissioner, Service Tax, Ahmedabad.
3) The Dy./Asst. Commissioner, Service Tax, Division-VI, Ahmedabad.

4) Th Asst. Commissioner (System), Service Tax HQ, Ahmedabad.

P.A. File.




