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Arising out of Order-in-Original No. SD-06/Ref/06/AC/Asiatic/15-16 Date : 29.05.2016
Issued by Asst Commr Div-lll STC Abad, Service Tax, Ahmedabad

g ufaardy &1 a1/ Name & Address of the Respondent
M/s. Asiatic Industries, Ahmedabad
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Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate
authority in the following way :-
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Appeal To Customs Central Excise And Service Tax Appellate Tribunal :-
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Under Section 86 of the Finance Act 1994 an appeal lies to -
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The West Regional Bench of Customs, Excise, Service Tax Appellate Tribunal
(CESTAT) at 0-20, Meghani Nagar, New Mental Hospital Compound, Ahmedabad —
380 016.
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(i)  The appeal under sub section (1) of Section 86 of the Finance Act 1994 to the
Appellate Tribunal Shall be filed in quadruplicate in Form S.T.5 as prescribed under
Rule 9(1) of the Service Tax Rules 1994 and Shall be accompanied by a copy of the
order appealed against (one of ‘which shall be certified copy) and should be
accompanied by a fees of Rs. 1000/- where the amount of service tax & interest
demanded & penalty levied of Rs. 5 Lakhs or less, Rs.5000/- where the amount of
service tax & interest demanded & penalty levied is is more than five lakhs but not
exceeding Rs. Fifty Lakhs, Rs.10,000/- where the amount of service tax & interest
demanded & penalty levied is more than fifty Lakhs rupees, in the form of crossed
bank draft in favour of the Assistant Registrar of the bench of nominated Public
Sector Bank of the place where the bench of Tribunal is situated. Application made
for grant of stay shall be accompanied by a fee of Rs.500/-.
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(iii) The appeal under sub section and (2A) of the section 86 the Finance Act 1994, shall be
filed in For ST.7 as prescribed under Rule 9 & (2A) of the Service Tax Rules, 1994 and shall be
accompanied by a copy of order of Commissioner Central Excise or Commissioner, Central Excise
(Appeals) (one of which shall be a certified copy) and copy of the order passed by the Central
Board of Excise & Customs / Commissioner or Dy. Commissioner of Central Excise to apply to the
Appellate Tribunal. :
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2. One copy of application or O.1.O. as the case may be, and the order of the adjuration
authority shall bear a court fee stamp of Rs.6.50 paise as prescribed under Schedule-! in terms of
the Court Fee Act, 1975, as amended.
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3. Attention is also invited to the rules covering these and other related matters contained in
the Customs, Excise and Service Appellate Tribunal (Procedure) Rules, 1982.
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4. For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an amount
specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated 06.08.2014, under section
35F of the Central Excise Act, 1944 which is also made applicable to Service Tax under section
83 of the Finance Act, 1994 provided the amount of pre-deposit payable would be subject to
ceiling of Rs. Ten Crores,

Under Central Excise and Service Tax, “Duty demanded” shall include:

(i) amount determined under Section 11 D;
(i) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

~>Provided further that the provisions of this Section shall not apply to the stay application and
appeals pending before any appellate authority prior to the commencement of the Finance (No.2)
Act, 2014,
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(4)(D) In view of above, an appeal against this order shall lie before the Tribunal on payment of
10% of the duty demanded where duty or duty and penalty are in dispute, . or penalty, where
penalty alone is in dispute.”
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ORDER-IN-APPEAL

The Assistant Commissioner, Service Tax, Division-VI, Ahmedabad
(hereinafter referred to as 'the appellant’) has filed the present appeal against
the Order-in-Original number SD-06/Refund/06/AC/Asiatic Industries/2015-16
dated 29.05.2015 (hereinaftér referred to as 'the impugned order’) passed by
the Assistant Commissioner, Service Tax, Division-VI, Ahmedabad (hereinafter
referred to as ‘the adjudicating authority’) pertaining to M/s. Asiatic Industries,
Plot No. 1505, G.I.D.C., Phase-I, Naroda, Ahmedabad (hereinafter referred to
as ‘respondents’).

2. The facts of the case, in brief, are that the respondents are holding
Service Tax Registration No. AAQPA3523NSD001 and had filed a refund claim
of 66,426/~ under Notification No.41/2012-ST dated 29.06.2012 in respect of
Service Tax paid on the specified services used for export of goods. During
scrutiny of the dotuments, it was noticed that in case of certain shipping bills,
the requirement of Rule 1(c) of Notification No.41/2012-ST dated 29.06.2012
was not fulfilled. On being asked, the respondents accepted the mistake and
submitted that as per their working, Service Tax refund claim to the extent of
?16,452/- was liable for rejection. Thus, a show cause notice dated
17.03.2015 was issued to the respondents which was adjudicated by the
adjudicating authority vide the impugned order. The adjudicating authority,
vide the impugned order, rejected an amount of 316,452/~ and sanctioned the
remaining amount of 49,975/~

3. The impugned order was reviewed by the Principal Commissioner of
Service Tax, Ahmedabad and issued Review Order No. 07/2015-16 dated
09.09.2015 for filing an appeal under section 84(1) of the Finance Act, 1994 on
the grounds that the refund was sanctioned under the provisions of Notification
No.41/2012-ST dated 29.06.2012 in respect of services utilized in the export of
excisable goods. The said notification provides refund of Service Tax paid on
specified services used in export of goods beyond the place of removal. The
appellant interalia, contested that the ‘place of removal’ in the instant case is
port of export and the services such as Terminal Handling Charges(THC),
Custom House Agency (CHA), Inland Transport etc. received by the respondent
and used upto the port of export. As such benefit of refund under Notification
No. 41/2012-ST dated 29.06.2012 shall not be applicable at all as the
conditions‘number 1(a) specified in it is not fulfilled, in as much as, in case of
excisable goods, taxable services that have not been used beyond the place of

removal, for the export of said goods.

4, Personal hearing in the matter was held on 09.03.2016 wherein Shri
Rajesh K. Agrawal, the Proprietor, appeared before me on behalf of the
respondents and submitted that for place of removal a new notification

no.1/2016 has been issued and therefore they are entitled to refund.

S
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5. I have carefully gone through the appeal memorandum, submission
made at the time of personal hearing and evidences available on records. The
main issue to be decided is whether the impugned orders passed by the
adjudicating authority is just, legal and proper or otherwise. Accordingly, I

proceed to decide the case on merits.

6. At the outset, I find that the respondent during the course of personal
hearing submitted that the Service Tax refund of $49,975/- was correctly
sanctioned to them. In this regard, I find that the refund is claimed under
Notification No. 41/2012-ST dated 29.06.2012 which is a conditional one. The
condition number 1(a)(i) is reproduced below for the sake of ease.

“Provided that- '

(a)  The rebate shall be granted by way of refund of service tax paid on

the  specified services.

Explanation.- For the purpose of this notification,-

(A)"specified services” means- '

(i In case of excisable goods, taxable services that have been
used beyond the place of removal, for the export of said
goods;”

From the above, it is clear that the services used beyond the place of removal
are eligible for refund. Normally, the place of removal is factory gate as
defined in the Central Excise Act, 1944. But, in case of export of goods, the
place of removal is port of export/ICD/CFS as held in series of judgments of
the higher appellate forum. In the instant case, I find that the goods have

been exported from the port. So, it is obvious that the place of removal is

port. I find that the said notification allows refund of service tax paid on the -

specified services used beyond the place of removal. It is true that the
services used by the respondents from the factory gate to the port of export. I
also find that there is no dispute regarding ‘place of removal’ as clarified by
the CBEC vide Circular No0.988/12/2014-CX dated 20.10.2014 and
999/6/2015-CX dated 28.02.2015. Hence, I find that the services which the
respondents have utilized is up to the place of removal i.e. port, whereas the
said notification allows refund of service tax paid on specified services used
beyond the place of removal and as such the respondent is not eligible for
refund in question in terms of said notification. However, the Govt. has
amended the said notification vide Notification No. 1/2016-ST dated
01.03.2016 wherein explanation given in Clausé (A)(i) has been substituted as

detailed below:

(i) in the case _of excisable goods, taxable service that have been used

beyond the factory or any other place or premises of production or

manufacture of said goods, for their export.”
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Further, I also find that the Finance Act, 2016 has amended retrospectively
i.e. from 01.07.2012, the date of application of parent notification.

7. In view of above amendment, (applicaBIe retrospectively) the
respondents are entitled for refund of service tax on services used beyond the
factory or any other place or premises of production or manufacture of the

said goods, for export of the said goods.

8. 1In view of above discussion and findings, the appeal filed by the
department becomes infructuous and therefore rejected. The appeal stands

L

disposed off accordingly.

(UMA SHANKER)
COMMISSIONER (APPEAL-I)
CENTRAL EXCISE, AHMEDABAD.

Attested

perintendent (Appeal-Ij
Central Excise,Ahmedabad.

To,

M/s. Asiatic Industries,
Plot No. 1505,

G.1.D.C., Phase-I, Naroda,
Ahmedabad

Copy to:

1) The Chief Commissioner, Central Excise, Ahmedabad.

2) The Commissioner, Service Tax,-Ahmedabad.

3) The Dy./Asst. Commissioner, Service Tax, Division-VI, Ahmedabad.
4) The“Asst. Commissioner (System), Service Tax HQ, Ahmedabad.

5y Guard File. :

6) P.A. File.
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